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Scheduling  

Mental Health Act 2007  

Circumstances of Detention - Section 18  

A person can be taken to and detained in a mental health facility in the following 

circumstances: 

a) On a mental health certificate given by a medical practitioner or accredited person 

(‘scheduling’ – section 19); 

b) After being brought to the facility by an ambulance officer (section 20); 

c) After being apprehended by a police officer (section 22); 

d) After an order for an examination and an examination or observation by a medical 

practitioner or accredited person (section 23); 

e) On the order of a Magistrate or bail officer (section 24); 

f) After a transfer from another health facility (section 25); 

g) On a written request made to the authorised medical officer (AMO) by a designated 

carer, the principal care provider, a relative or friend of the person (section 26). 

The circumstances in section 18 allow for a person to be taken to and detained in a mental 

health facility. However, if one of the circumstances in s18 apply but the person also 

requires treatment for an illness or condition unrelated to their mental illness or condition, 

the person can be detained in a health facility. 

What is a mentally ill (section 14) or mentally disordered (section 15) person? 

Under the Act, a person cannot be involuntarily admitted to, detained in or continue to be 

detained in a mental health facility unless the AMO is of the opinion that: 

 The person is a mentally ill or mentally disordered person and  

 No other care of a less restrictive kind, that is consistent with safe and effective care, 

is appropriate and reasonably available to the person.  

A mentally ill person is a person suffering from a mental illness and, owing to that illness, 

there are reasonable grounds for believing that care, treatment or control of the person is 

necessary: 

a) For the persons own protection from serious harm; or 



b) For the protection of others from serious harm.  

Mental Illness  

Mental Illness is defined in section 4 of the Act to mean a condition that seriously impairs, 

either temporarily or permanently, the mental functioning of a person and is characterised 

by the presence in the person of any one or more of the following symptoms: 

a) Delusions; 

b) Hallucinations; 

c) Serious disorder of thought form; 

d) A severe disturbance of mood;  

e) Sustained or repeated irrational behaviour indicating the presence of any one or 

more of the symptoms referred to in paragraphs (a) – (d). 

Mentally Disordered  

A person (whether or not the person is suffering from mental illness) is a mentally 

disordered person if the person’s behaviour for the time being is so irrational as to justify a 

conclusion on reasonable grounds that temporary care, treatment or control of the person 

is necessary: 

a) For the person’s own protection from serious physical harm; or  

b) For the protection of others from serious physical harm.  

After detention – Section 27  

Attached table courtesy of NSW Institute of Psychiatry.  

In conducting examinations under section 27 the practitioner should, if reasonably 

practicable, consider information provided by carers, relatives and friends of the patient, 

any practitioner who has previously treated the patient and any patient who brought the 

patient to the facilty. 

The following steps must be taken in relation to a person who is detained in a mental health 

facility: 

Step 1 – Initial examination by an AMO 

An AMO must examine the person as soon as practicable (but not later than 12 hours) after 

the person arrives at the facility or after the person is detained after being a voluntary 

patient. Examination should be recorded in ‘Form 1’ (Schedule 1 to the Regulations). 

The person must not be detained after the examination unless the officer certifies that, in 

the officer’s opinion, the person is a mentally ill or mentally disordered person. If the AMO 



is of the opinion the person is a mentally ill or mentally disordered person, then another 

examination under s27 must take place.  

Step 2 – Examination by a second medical practitioner 

The AMO must cause the person to be examined by another medical practitioner as soon as 

possible after giving the certificate in Step 1. The second examiner must be a psychiatrist if 

the AMO is not a psychiatrist.  

The second examiner must notify the AMO in the form prescribed by the Regulations (which 

is Form 1, Schedule 1 to the Regulations) if of the opinion that the person is a mentally ill 

person or a mentally disordered person.  

If the second examiner is of the opinion that the person is not a mentally ill person or a 

mentally disordered person, then the AMO must arrange for a third examination (Step 3 – 

Examination by a third medical practitioner if second examiner does not find person to be 

mentally ill or mentally disordered).  

If both the first and the second examiner considers that the person is mentally disordered 

then the patient can be detained for 3 working days (and a person cannot be detained as a 

mentally disordered person more than 3 times in a calendar month).  

If the third examiner does not find that the person is a mentally ill person or a mentally 

disordered person, the person must not be detained after the third examination.  

Step 4 – Mental Health Inquiry or discharge  

If one or both of the first and second examiners find that the person is a mentally ill person, 

then the AMO must bring the person before the Mental Health Review Tribunal for an 

inquiry as soon as practicable.  

Examinations by audio visual link or by an accredited person – section 27A 

Reliance on section 27A would be less common in larger, metropolitan hospitals given most 

EDs are declared mental health facilities with AMOs.  

Where it is not reasonably practicable for an AMO or other medical practitioner to 

personally examine a person or observe the person’s condition for the purpose of 

determining under section 27 whether the person is mentally ill or mentally disordered, the 

person may be examined using audio visual link or by an ‘accredited person’ authorised by 

the medical superintendent of the mental health facility.  

An accredited person can carry out the first examination in section 27 provided that: 

 The accredited person is satisfied that they can conduct the examination in person; 

and 



 The accredited person, if reasonably practicable, seeks the advice of a psychiatrist 

before making a determination as to whether the person is a mentally ill person or 

mentally disordered person.  

Another practitioner at another place can carry out the section 27 examination using an 

audio-visual link provided that: 

 The practitioner is satisfied that an examination can be carried out using audio-visual 

link with sufficient skill and care to allow the practitioner to form an opinion about 

the person; and 

 The medical practitioner is a psychiatrist if required by section 27 (that is, the 

practitioner  must be a psychiatrist if conducting the second or third examination); 

and 

 Where the practitioner is not a psychiatrist, the practitioner, if reasonably 

practicable, seeks the advice of a psychiatrist before making a determination as to 

whether the person is a mentally ill person or mentally disordered person.  

An accredited person must have the relevant experience and expertise to assess a 

person as mentally ill or disordered but does not have to be a medical practitioner. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

After section 27 examinations? 

• If a person is detained as a mentally disordered person after the s27 examinations, 

the person can be detained for 3 working days (and no more than 3 times in a 

calendar month) and be examined by the AMO at least every 24 hours. However, the 

person must not continue to be detained if an AMO is of the opinion that the person 

is no longer a mentally ill person or mentally disordered person (though they can be 

admitted as a voluntary patient) 

•  If the person is detained as a mentally ill person, the person must be brought before 

the MHRT for an inquiry as soon as practicable. However, the person must not 



continue to be detained if an AMO is of the opinion that the person is no longer a 

mentally ill person or mentally disordered person (though they can be admitted as a 

voluntary patient) 

• Non-surgical treatment can be given to the patient without consent (though if ECT is 

required, this requires the approval of the MHRT). However, the patient’s views 

should be considered and where reasonably practicable efforts should be made to 

obtain the patient’s consent.  

• The provisions in the Act relating to surgical treatment, only apply to persons found 

detained as involuntary patients after a mental health inquiry by the MHRT. to be 

mentally ill person by the MHRT 

Information responsibilities  

• As soon as practicable after a patient has been detained, the AMO must give the 

patient an oral explanation and a written statement of their rights and entitlements 

under the Act.  

• The written statement is set out in Schedule 3.  

• It is an important document that lets patients know how they will be reviewed, that 

certain treatment can be given without consent, and where to get more information 

and advice. 

• The AMO must also notify the patient’s designated carer and principal care provider 

within 24 hours after the patient is first detained.  

• In addition, designated carers and principal care providers also generally have a right 

to be provided with certain other information about the patient, including: any 

transfer; discharge; admission as a voluntary patient; fails to return from leave; 

proposals to apply for ECT or a surgical operation under the Act.  

Discharge Planning 

• When the patient is ready for discharge (or must be discharged eg if no longer a 

mentally ill person or the Tribunal orders their discharge): 

– The patient’s designated carer and principal care provider should be 

informed  

– The AMO must take all reasonable steps to involve the patient, the 

designated carer and principal care provider in discharge planning.  

– The AMO should also take all reasonable steps to consult with agencies 

involved in providing services to the patient, carer or dependent children of 



the patient. For example, the discharge plan (which should eg include details 

of medication management and on-going care or services required) should be 

provided to the patient’s GP or, if the patient has one, the patient’s private 

psychiatrist or psychologist. If community mental health will be involved in 

providing care, they should also be provided with a copy of the discharge 

plan.    

– The AMO must take all reasonable steps to provide the patient and carers 

with appropriate information as to follow up care.  

Duty of care 

• Hospitals and health practitioners will generally owe a duty of care to their patients, 

and those seeking treatment, to take reasonable steps to prevent foreseeable harm 

to patients.  

• While you may have a duty of care to take reasonable steps to prevent foreseeable 

harm, the concept of “duty of care” does not create new powers.  

• That is, if there is a duty of care to act, you will have a duty to undertake actions you 

already have a lawful power to undertake. 

• In context of detention, the concept of “duty of care” does not give you a power to 

detain someone. However, if you fail to exercise a power you already have and as a 

result a person suffers from foreseeable harm you may be in breach of your duty of 

care. For example, if a medical practitioner fails to “schedule” a patient who meets 

the criteria for detention under the Mental Health Act  and the patient leaves 

hospital and hurts themselves or another person, the medical practitioner may be in 

breach of their duty of care.  

 

 

 

 

 

 

 


